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CHAPTER 972
CRIMINAL TRIALS

972.01 Jury;civil rules applicable. 972.09 Hostile witness in criminal cases.

972.02 Jury trial; waiver 972.10 Order of trial.

972.03 Peremptory challenges. 972.11 Evidence and practice; civil rules applicable.
972.04 Exercise of challenges. 972.12 Sequestration of jurors.

972.06 View. 972.13 Judgment.

972.07 Jeopardy. 972.14 Statements before sentencing.

972.08 Incriminating testimony compelled; immunity 972.15 Presentence investigation.

972.085 Immunity; use standard.

Cross—-reference: See definitions in 267.02 within the court discretion. State Britt, 203 W (2d) 25, 553 NW (2d) 528 (Ct. App.
1995).

972.01 Jury; civil rules applicable. The summoningf  Waiverofjuryin Wisconsin. 1971 WLR 626.
jurors, the selection and qualifications of the juhe challenge of 972.03 Peremptory challenges. Each side is entitled to

jurorsfor cause and the duty of the court in ¢fireg the jury and v 4 t hall i therwi e

giving instructions and dischging the jury when unable to agree®™! 4 Peremptory challenges except as otherwise providiagin
shall be the samén criminal as in civil actions, except that sSection- When the crime chged is punishable by life imprisen
805.08(3) shall not apply ' ment, the state is entitled to 6 peremptory challengesthad

History: Sup. Ct. Order67 W (2d) 585, 784 (1975): Sup. Ct. Order B6-08 defendants entitled to 6 peremptory challengesthkére is more

207 W (2d) xv (1997). thanone defendant, the court shall divide ¢thallenges as equally
Wis. J. L.—Criminal, 520, the Allen chge, as to the duty of a jury to try to reachaspracticable among them; and if their defenses are adverse and
agreementis proper Kelley v State, 51 W (2d) 841, 187 NW (2d) 810. the court is satisfied that the protection of their rights so requires,

S ) ., thecourt may allow the defendaradditional challenges. If the
972.02 Jury trial; waiver. (1) Except as otherwise providedcyime is punishable by life imprisonment, the total peremptory
in this chaptercriminal cases shall be tried by a jury selected g |lengesallowed the defense shall nexceed 12 if there are
prescribedn s.805.08 unless the defendant waives a jury INWrityn1y 2 defendants and 18 if there are more than 2 defendants; in
ing or by statement in open court or unde¥&y.08 (2) (b)on the  oartelony cases 6 challenges if there are only 2 defendants and
record,with the approval of the court and the consent of the st hallenges if there are more than 2. In misdemeanor cases, the
(2) At any time before the verdict in a felony case, the partiggateis entitled to 3 peremptomyhallenges and the defendant is
may stipulate in writing or by statement in open court, on théntitled to 3 peremptory challenges, except that if there are 2
record,with the approval of the court, that the jury shall consist @lefendantsthe court shall allow the defense 4 peremptory-chal
anynumber less than 12. If the case@ misdemeanor case, th@enges,and if there are more than 2 defendatits, court shall

jury shall consist of 6 persons. allow the defense 6 peremptory challenges. Each side shall be
(3) In a case tried without a jury the court shall make a geneadliowedone additionaperemptory challenge if additional jurors
finding and may in addition find the facts specially areto be selected under®72.04 (1)
(4) No member of the grand jury which found the indictmertg_;g%‘)’y: 1983 a. 2261995 a. 427Sup. Ct. Order Nob6-08 207 W (2d) xv
Shé}” be a juror for the trial of the indictment. Judicial Council Note, 1983:This section is amended Bjfowing one additional
History: Sup. Ct. Order67 W (2d) 784; Sup. Ct. Orderd1 W (2d) xiii(1987);  peremptorychallenge when additional jurors are to be impaneled. This approximates
1995a. 427 Sup. Ct. Order Nd®6-08 207 W (2d) xv (1997). theright of each side under prior s. 972.05 to one additional peremptory challenge

~Judicial Council Note, 1988:Sub. (1) is amended to reflect that waiver of trial byfor each alternate jurorSince abolition of the concept of “alternate” jurors permits
jury may be made by telephone uptbe defendars’request, unless good cause tothe additional peremptory challenge to be made to any member of the panel, only one

the contrary is shown. [Re Ordefegtive Jan. 1, 1988] additionalchallenge is permitted. [Bill 320-S]

Judicial Council Note, 1996:This proposal change&fawn” to "selected” Judicial Council Note, 1996: This proposal changefmpaneled” to“selected”
wheneven statute refers to choosing jurors or prospective jurors, for statutory unifathenevera statute refers to choosing jurors or prospective jurors, for statutory unifor
mity. [Re Order dEctive 7-1-97] mity. [Re Order dective 7-1-97.]

A defendant cannot claim that his waiver of a,juriyere the record is silentasto  Defendanthas heavy burden to show unlawful discrimination in prosesutor
acceptancéy the court and prosecution, made his subsequent jury trial invaligeremptorychallenges. State Grady 93 W (2d) 1, 286 NW (2d) 607 (Ct. App.
79).

Spillerv. State, 49 W (2d) 372, 182 NW (2d) 242. 19
A defendant can waive a jury after the state has completed itS/\éasex v. State, A party defending against an allegation that peremptory strikes were usks for
50 W (2d) 368, 184 NW (2d) 189. criminatory reasons mustfef something more than a bald statement tharothat

Wheredefendant demanded a jury trial he cannot be held to have vitetiygahr nonprohibitedractors were considered. There must be a showing that there is a nexus
ticipating in a trial to the court. He can raise this question fdirst¢ime on appeal. betweerlegitimate factors and the juror who was struck. Stalagadowsky209
Statev. Cleveland, 50 W (2d) 666, 184 NW (2d) 899. W (2d) 577, 563 NW (2d) 188 (Ct. App. 1997).

A record demonstrating defendantillingness and intent to waive jury must be A potential juror who expressed that she could not be fair and impartial should have
establishedbefore accepting waiveKrueger v State 84 W (2d) 272, 267 NW (2d) beenremoved for cause under s. 805.08 (1). Failurerwove the juror forced the
602(1978). defer}dt?]nto strike :he pctatintlal juror VchK(:jh rejultedér;zthoesdefgndan; btalng denl{:-{d |

Defense’sparticipation in misdemeanor court trial without objection did nofN€0T the peremptory Strikes guaranteed under s. -Us and required a new trial.
constitutewaiver of jury trial. State.\Moore, 97 W (2d) 669, 294 NW (2d) 551 (Ct. gtatev. Ramos, 21 W (2d) 12, 564 NW (2d) 328 (1997).

ApP: 1980). V6 Jurer Can bapartilohly Where the Jurce bias is manifect not wihers hare s

_ Underfacts of case, court abused discretion in diggihgrjuror duringdelibera a reasonable suspicion of biaesfifor manifest bias stated. Stat&erron, 219 W
tions. State vLehman, 108 W (2d) 291, 321 NW (2d) 212 (1982). (2d) 481, 579 NW (2d) 654 (1998)

__ Trial court may not deny accusedhotion to withdraw jury waiver withoshow  * Thereis no automatic disqualification of potential jurors who have been convicted
ing that granting withdrawal would substantially delay or impede cause of justi¢g-crimes. It was error to dismiss potential jurors for cause sbéaguse of their
Statev. Cloud, 133 W (2d) 58, 393 NW (2d) 129 (Ct. App. 1986). convictions. In efiect the state was given additional peremptory strikes in violation

Waiverof jury trial must be made byfafmative action of defendant; neither ceun of this section, requiring reversafithe defendarg conviction. State.Wendoza,
sel nor court may waive it on defendasithehalf. If defendant has not personally220 W (2d) 803, 584 NW (2d) 174 (Ct. App. 1998).
waivedright, proper remedy is new trial rather than postconviction heaStage v It was error for the trial court not to strike 5 potential jurors who had served on a
Livingston, 159 W (2d) 561, 464 NW (2d) 839 (1991). prior case where the same defense was used when they expressed that they would not

Verdict of thirteen member jury panafreed to by defense and prosecution wagive serious consideration to the defense. Stat&rnan, 221 W (2d) 126, 584 NW
notinvalid. State vLedger 175 W (2d) 16, 499 NW (2d) 199 (Ct. App. 1993).  (2d) 203 (Ct. App. 1998)

Wherethere are grounds to believe the jury icrianinal case needs protection, a Equalprotection precludegrosecutdis use of peremptory challenge to exclude
trial court may take reasonable steps to protecidiatity of potential jurors. Pre  potential jurors solely byreason of race; criminal defendant can raise the equal
ventingreferences othe record to jurds names, employment and addresses whilprotectionclaim that jurors were excluded because of their race whether or not there
providing the defense with copies tfe juror questionnaires during voir dire wasis racial identity between the defendant and the excluded jurors. Pov@éi®)\499
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US 400, 113 LEd 2d 41 (1991). See also Bastenkentucky 476 US 79, 90 LEd Seenote to Art. |, sec. 8, citing Hebel State, 60 W (2d) 325, 210 NW (2d) 695.
2d 69 (1986) foprocess for evaluating claim that race was sole basis for peremptonan order by a judge to compel a witness in a John Doe proceeding to testify after

challenge. refusalon the ground of self-incrimination mus¢ done in open court. State ex rel.
Gender-based peremptory strikes are barratidgqual protection clause. J.E.B. Newspapersinc. v Circuit Court, 65 W (2d) 66, 221 NW (2d) 894.
v. Alabama ex rel. B. 511 US 127, 128 LEd 2d 89 (1994). In considering whether to move for immunity for a witness a district attorney

shouldbear in mind that his duty is not merely to convict but to seek impartial justice,
972.04 Exercise of challenges. (1) The number of jurors andhe should not hesitate to move for immunity solely on the ground that the testi
selectedshall be prescribed in£56.06 (2) (abr(am) whichever m\?vn)(/ztg;jsd'zegf:ned might exonerate the defendant. Pet&tate, 70 W (2d) 2233
is applicable, unless a lesser number haen stipulated and  seenote to 48.34, citing State &H.S. 90 W (2d) 613, 280 NW (2d) 356 (Ct. App.
approvedunder s972.02 (2)or the court orders that addltlonall9;92)- @4 | i diryste vGonzales, 172 W (24)
i ub. oes not apply to preliminary proceedirgisite vGonzales,
jurorsbe selected. That numbetus the number of peremptory 23w (2d) 410 (Ct. Abp. 1992):
challengesavailable to all the partieshall be called initially and ™ This section does not prevent a district attorfreyn entering into a nonprosecu
maintainedin the jury box by calling others to replace jurorgon agreement prior to filing chges in exchange for informationancriminal inves
excusedor cause until afurors have been examined. The partie‘é’gte'}z”r-ws;;atts Xftorl‘esséflg ‘é‘i’tifgdbi?té?gtg‘w (2‘;)“532 1((35%%% 1998).
shall thereupon exercise I.n their ordéne Stat.e begmmng’ th_e Defendanteeking review of prosecuteimmunization decision must make sub
peremptorychallenges available to them, and if any party decline@ntialevidentiary showing that government intended to distort judicial fact-finding

to challenge, the challenge shall be made by the clerk by lot. process.Stuart vGagnon, 614 F Supp. 247 (1985).
h (ﬁ) A parq(/j Thay Wa'VS in afd_vance an”y gr all of |tstpfrerﬂpto§l72.085 Immunity; use standard. Immunity fromcriminal
challengesand the number of jurors called pursuant to €ip. or forfeiture prosecution under sk3.35 17.16(7), 77.61 (12)

shallbe reduced by this number
e _ ~ 93.17 111.07 (2) (b) 128.16 133.15 139.2Q 139.39 (5)
(1§|;4§;$t)?ry' 1983 a. 2261995 a.. 427; Sup. Ct. Order Na6-08 207 W (2d) xv 195.048 196.48 551.56 (3) 553.55 (3) 601.62 (5) 767.47(4),

Judicial Council Note, 1983:Sub. (1) is amended by allowing the court to ordeB885.15 885.24 885.25 (2) 891.39 (2) 968.26 972.08 (1)and

thatadditional jurors be impaneled. The size of the panel is then reduced to the a i i i
priate number by lot immediately befofnal submission if that has not aIreadmePgO?(l) and ch.769, provides immunity only from the use of

occurredthrough death or dischgg of a jurar See s. 972.10 (7), stats. Abolition of tN€ C.Ompe”ed tes,timony or EVidence i.n subsequent Criminé}l or
the concept of “alternate” jurors is intended to promote an attentive attitude and a falrfeiture proceedings, as wedls immunity from the use of evi

legialrelationship among all jurors. [Bill 320-S] dencederived from that compelled testimony or evidence
Soitaag%tf).to 805.08, citing Press-Enterprise C&uperior Court of Cal. 464 US History: 1989 a. 1221995 a. 225400 1997 a. 35

972.06 View. The court may order a view by the jury 972'09f Hostile witness Il'n criminal cases. Vr\]/her_etestr al
Seenote to 805.08, citing American Family Mut. Ins. CoSkannon, 120 W (2d) mony of a witnesst any preliminary examination, hearing or tria

560,356 NW (2d) 175 (1984). in a criminal action is inconsistent with a statemgr@viously
madeby the witness, the witness may be regarded as a hostile wit
972.07 Jeopardy. Jeopardy attaches: ness and examined as an adverse witness, and the party producing
(1) In a trial to the court without a jury when a witness ithe withess may impeach the witness by evidence of such prior
sworn; contradictorystatement. When called by the defendant, a law
(2) Ina jury trial when the selection tfe jury has been com enforcemenbfficer who WaS_ inVQlVed in the seizure of e\/_idence
pletedand the jury sworn. shallbe regarded as a hostile witness and may be examired as
Federalrule that jeopardy attaches when jury is swormn is integral part of guaran@@dVersewitness at any hearing in which the legality of such sei
againstdouble jeopardy Crist v Bretz, 437 US 28 (1978). zuremay properly be raised.
History: Sup. Ct. Order59 W (2d) R1, R6 (1973)993 a. 486
972.08 Incriminating testimony compelled; immunity. Defendant was not prejudiced by receipt in evidence of the hostile state witness’

(1) (a) Whenever any person refuses to testify or to produggirestatementather than only those portions she acknowledged at trial, for while
inconsistent statements may not be introduced until they have been read to the

bOOksgpaperS or docum_ents when required to do SO_ b_efore Wessin order that the witness may explain the contradiction, it appeared thertein
grandjury, in a proceeding under 868.260r at a preliminary theunread portion ofhe statement was not inconsistent with the witness’ testimony

examinationgcriminal hearing or trial for the reason that the testft trial, but would have been objectionable as hearsay if such objection had been
made. Where the question is raised as to the propriety of use of a prior inconsistent

mony or evidence required of him or her may tenéhwiminate  statementf a witness, and requéstmade for hearing outside the presence of the
him or her or subject him or her to a forfeiture or pendity per juré, the r%)riapg_mpriate prfo%eduypi is to excdusef”the jury; howeueh redqulgst is

i ressetb the discretion of the trial court and will not constitute grounds for-rever
sonmay nevertheless be compell_ed to teStlfy. or_produce the eéglunless there is a showing of prejudicideef on the jury or denial of defendant
denceby order of the court on motion of the district attornBp 1o his right to a fair trial. Bullock\State, 53 W (2d) 809, 193 NW (2d) 889.
personwho testifies or produces evidence in obedience to thehis sectiordoesnot forbid the use of prior inconsistent statements of a witness

commandof the court in that case may be liable to any forfeitu'?substantive evidence when no objection is made by counsel. There is no duty on
thetrial court to sua sponte reject the evidence or to instruct the jury that the evidence

or penalty for oron account of testifying or producing evidenceg jimited to impeachment. Irby. Btate, 60 W (2d) 31 210 NW (2d) 755.
but no person may bexempted from prosecution and punishment see note to art. I, secl,Iciting United States Havens, 446 US 620 (1980).

for perjury or false swearing committed in so testifying.

(b) Theimmunity provided under paa) is subject to the 972.10 Order of trial. (1) (a) After the selectionf a jury
restrictionsunder s972.085 the court shall determine if the jurors meake notes of the pro

(2) Whenevera witnessattending in any court trial or appear ceedings: . . .

ing before any grand jury or John Doe investigaails or refuses 1 If the court authorizes note_—taklng, the court shaII_ instruct
without just cause taomply with an order of the court under thigh€jurors that they may make written notes of freceedings,
sectionto give testimony in response to a question or with resp&ceptthe opening statements and closinguanents, if they so
to any matterthe court, uposuch failure or refusal, or when sucHiesireand that the court will provide materials for_that purpose if
failure or refusal is duly brought to its attention, may summaril)€Y SO request. The court shall stress the confidentiality of the
orderthe witness confinement at a suitable plagatil such time Notesto the jurors. The jurors may refer to their notes during the
asthe witness is willing to give such testimony or until such triaProceedingsand deliberation. The notes may not be the basis for
grandjury term or John Doe investigation is concluded but in rr‘gi the object of any motion by any part@fter thejury has ren
caseexceeding one yeaNo person confined under this sectio eredits verdict, the court shall ensure that the notes are promptly
shallbe admitted to bail pending the determination oappeal collectedand destroyed. . _
takenby the person from the order of confinement. 2. If the court does not authorize note—taking, the court shall

History: 1979 c. 2911989 a. 1221993 a. 98486. statethe reasons for the determination on the record.

Seenote to Art.l, sec. 8, citing State Blake, 46 W (2d) 386, 175 NW (2d) 210. (b) The court may give additional preliminary instructions to
Thedistrict attorney is required to move that witnesses be granted immunity befare.; I ; [ ; ; ; ;
the court can act. The trial court has no discretion to act without a motion and-a de%egﬁlsnhe jury in underStand'ng its dUty and the evidence it will

dantcannot invoke the statute. ElamState, 50 W (2d) 383, 184 NW (2d) 176. hear. The preliminary instructions may include, without limita
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tion, the elements of any fehse chaged, what constitutes evi  Controlof content and duration of closinggament is within discretion dfial

denceand what does not, guidance regarding the burden of progf: State vStawick, 93 W (d) 63, 286 MW (2d) 612 (Ct App. 1979).
L . : . ; pecialinstruction need not be given because witness has been granted immunity

andthe credibility of witnesses, and directions not to discuss th@sev, State, 93 W (2d) 163, 285 NW (2d) 554 (1980).

caseuntil deliberations beginThe additional instructions shall be seenote to 939.23, citing StateBougneit, 97 W (2d) 687, 294 NW (2d) 675 (Ct.

disclosedo the parties before they are given and either party - 1980). ) )

objectto any specific instruction or propose instructions of its OW&n efendantwho chose to be represented by counsel had no right to address-ury per

Ny d . allyin closin ument. Robinson Btate, 100 W (2d) 152, 301 NW (2d) 429
to be given prior to trial. (1981{ 940 (2d) (2d)

(2) In a trial where the issuernsental responsibility of adefen Courtrefuses to extend “theory of defense instructitaninclude legal basis for
dant,the defendant m:ay make a.n opening statement ori . (rgggl\i%tio?g.vxl’tjr;fslsgvgg? is not a defendant. Sta@ean, 105 W (2d) 390, 314 NW
prior to the defendard’offer of evidence. The state may make itS Unlessdefendant consents, it is reversible efarcourt to substitute alternate
openingstatement on sudbsue prior to the defendamtffer of  juror for regular juror after jury deliberations have begun. Stdtelvman, 108 W
evidenceor reserve the right to make such statement until after {38) 29% 321 NW (2d) 212 (1982).

eenote to 805.13, citing In Matter of E. BL11W (2d) 175, 330 NW (2d) 584
defendanhas rested. (1983). g (2d) (ed)

(3) The state first diers evidencen support of the proseeu _ Entrapmentnstructions upheld. State Saternus]127 W (2d) 460, 381 NW (2d)
tion. The defendant mayffer evidence after the state has rested?°(1986)- . _ _ .
f the state andefendant have fsfred evidence upon the original: Court must inform counsel of changes it makeguy instructions following
I ] ) p orginalinstructionsconference. State Kuntz, 160 W(2d) 722, 467 NW (2d) 531 (1991).
case,the parties may then respectivelyfaf rebuttal testimony  Seenote to Art. I, sec. 7, citing StateKuntz, 160 W (2d) 722, 467 NW (2d) 531

only, unless the court in its discretion permits them feradvi (1?91)- ol b mad el e evid A )
i i nstructionalru Ings are to be made at the close of the evidence. pE[I‘Q,Y IS

denceupon their original case. . entitledto a mid-trial advisory ruling on whether an instruction will be givBach
(4) At theclose of the state’case and at the conclusion of the ruling, if given, is nonbinding and not subject to appeal. St&ehn, 193 W (2d)

entirecase, the defendant may move on the record for a dismis3&§:535 NW (2d) 1 (Ct. App. 1995).
. . . iee note to Art. |, sec. 7, citing HerringNew York, 422 US 853.
(5) When the evidence is concluded and the testimony closeGeenote to Art. I, sec. 3, citing Richmond Newspapars, v. Virginia, 448 US

if either party desires special instructions to be given to the jus§5(1980).
theinstructions shall be reduced to writing, signed by the party or
his or her attorney and filed with the clerk, unless the court othél72.11 Evidence and practice; civil rules applicable.
wise directs. Counsel for the parties, or the defendant if he or éhe Exceptas provided in sub$2) to (5), the rules of evidence
is without counsel, shalbe allowed reasonable opportunity t@ndpractice in civil actions shall pplicable in all criminal pro
examinethe instructions requested and to present angeanthe ceedingaunless the context of a section or rule manifestly requires
court objections to the adopticor rejection of any instructions adifferent construction. No guardian ad liteeed be appointed
requestecby counsel. The court shall advise the parties of tifier a defendant in a criminaktion. Chapter885to 895, except
instructionsto be given. No instruction regarding the failure t65.804.02t0804.07and887.23to887.26 shall apply in all crimi
call a witness at the trial shall be made or givethéf sole basis nal proceedings.
for such instruction is the fact the name of the witness appearg2) (a) In this subsection, “sexual conduct” means any- con
upona list furnished pursuant 889971.23 Counsel, or the defen ductor behavior relating to sexual activitiebthe complaining
dantif he or she is not represented by counsel, shall spaety witness,including but not limited to prior experience of sexual
statethe particular ground on which the instruction is objected timtercourse or sexual contact, use of contraceptives, living
andit shall not be stitient to object generally that the instructionarrangemenand life-style.
doesnot state the layor is against the lavbut the objectioshall (b) If the defendant is accused of a crimmeler s940.225
specify with particularity how the instructiors insuficient or - 948.02 948.025 948.05 948.060r 948.095 any evidence cen
doesnot state the law or to what particular language there is @¥ningthe complaining witnessprior sexual conduct or opin
objection. All objections shall be on the record. The court shabns of the witness prior sexual conduct and reputation agsrior
providethe jury with one complete set of written instructipns  sexualconduct shall not be admitted into evidence during the
viding the burden of proof and the substantive law to be appliegurseof the hearing or trial, nor shall any referetmsuch con
to the case to be decided. ductbe made in the presence of the jexcept the followingsub

(6) In closing agument, the state on the issue of guilt and thectto s.971.31 (1):
defendanton the issue of mental responsibility slammence 1. Evidence of theomplaining witness’ past conduct with
andmay conclude the gument. the defendant.

(7) If additional jurors have been selected under2.04 (1) 2. Evidenceof specific instances of sexual conduct showing
andthe number remains more thauired at final submission of the source or origin of semen, pregnarmydisease, for use in
the cause, the court shall determine by lot which jurors shall ngéterminingthe degree of sexual assault or the extent of iisjuiry

participatein deliberations and disclge them. fered.
History: 1979 c. 1281981 c. 3581983 a. 226Sup. Ct. Orderl30 W (2d) xi i i ;
(1986):1593 a. 4861995 a. 387Sup, Ct. Order N6-08 207 W (2d) xv 219237). 3. Evidence of priountruthful allegations of sexual assault
Judicial Council Note, 1983:Sub. (7) requires the court to reduce the size of thd1adeby the complaining witness.
jury panel to the proper number immediately prior to final submission afetiee. (C) Notwithstanding 901.06 the limitation on the admission
Unneededurors must be determined by Botd these may not participate in delibera A .
tions. State vLehman108 Ws. 2d 291(1982). [Bill 320-S] of evidence of or reference to the prior sexual conduct of the com

Judicial Council Note, 1986:Sub. (1) (b) is amended to provide that preliminanplaining witness inpar (b) applies regardless of the purpose of the

instructionsmay include the elements of anyeofse chaged, what constitutes evi admissionor reference unless the admissisnexpressly per
denceand what does not, guidance regarding the burden of proof and the Cmdibﬂ%ted under par(b) 1.2.0r3

of witnesses, and directions not to discuss the case until deliberations begin.
~ Sub.(5) is amended teequire that the court provide the jury one written copy of  (d) 1. If the defendant is accused of a crime und@4®225
its instructions regarding the burden of proof. [Re Order7efl-86] 948.02 948.025948.05 948.060r948.095 evidence of the man

No potential coercion was exerted by the taalrt in its further supplemental . : ; :
statementnade to the jury requesting it to continue its deliberations for the next hQI?rOf dress of the complalnlng witnesdfz time when the crime

houror houy and if not then agreed, overnight hotel arrangements would be maﬂ@CUfrediS admiSSjb|e only ifitis re|elvant toa QonteSted isgue
Zieglerv. State, 65 W (2d) 703, 223 NW (2d) 442. trial and its probative value substantially outweighs all of the fol
Objection to jury instructions will not be waived when instruction misstates 'a‘lbwing'
Randolph vState, 83 W (2d) 630, 266 NW (2d) 334 (1978). : ) o ] )
If defendant moves for dismissal at close of statese anthen presents evidence, a. The danger of unfair prejudice, confusion of the issues or
appellatecourt will consider all evidence of guilt in ruling on motiorstate v misleading the jury
Gebarski90 W (2d) 754, 280 NW (2d) 672 (1979). b Th derati f undue delaraste of ti d
Refusalto give juryspecial instructions on identification was not abuse of discrtT ' € COUSI erations O, un u,e glAaSIE Of ime or nee
tion. Hampton vState, 92 W (2d) 450, 285 NW (2d) 868 (1979). esspresentation of cumulative evidence.
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2. Thecourt shall determine the admissibility of evidencékely to be fresh and at a time of day when the chitdiegy and
undersubd.1. uponpretrial motion before it may be introducedattentionspan are likely to be greatest.
attrial. 2. Provide a room fothe child to testify from that provides
(2m) (a) Ata trial in any criminal prosecution, the court mayadequateprivacy freedom from distractions, informality and
on its own motion or on the motion of any paryder that the tes comfortappropriate to the chilg’developmental level.

timony of any child witness be taken in a room other ttren 3. Order a recess whenever the ggecomfort or attention
courtroom and simultaneously televised in the courtroom bypanof the child or other circumstances so warrant.
meansof closed-circuit audiovisual equipment if aff the fot 4. Determine that the childnderstands that it is wrong to tell
lowing apply: . alie and will testify truthfully if the childd developmental level
1. The court finds all of the following: or verbal skills are such that administration ofoaith or dirma-
a. That thepresence of the defendant during the taking of thien in the usual form would be inappropriate.

child’s testimony will result in the child sigfing serious emo 5. Before questioning by the parties begins, attempt to place

tional distress such that the child cannot reasonably communicgig child at ease, explain to the child the purpose of the testimony
b. That taking the testimony of the child in a room othan andidentify all persons attending.

the courtroom and simultaneously televising the testimorthén g gypervise the spatial arrangements of the room and the

courtroomby means of closed—circuit audiovisual equipment j§cation,movement and deportment of pérsons in attendance.

necessaryo minimize the trauma to the child of testifying in the 7. Allow the child totestify while sitting on the floopn a plat

courtroomsetting and to provide a setting more amenable 1I8rm or on an appropriately sized chair while moving about the

sec;rnjrgltqhe (,:hlll,d W:Em:ts: ur;:,?g'b'tedb trut?lfu(; testlmgny ,l[oomwithin range of the visual and audio recording equipment.
- The trial in whictthe child may be called as a witness wi 8. Bar or terminate the attendance of any person whose

commence: behavioris disruptive or unduly stressful to the child.

a. Prior to the childs 12th birthday; or : . .
' Only the foll b rth
b. Priorto the chids 16th birthday and, in addition t0 ts find yyr\ch (6 2hid s oving toctmony edor i e oo "
ing under subdl., the court finds thate interests of justice war ) .
rantthat the child testimony beaken in a room other than the, LM ANy person necessary to operate the closed-circuit

courtroom and simultaneously televised in the courtroom b@udlowsualequment. ) . .
meansof closed—-circuit audiovisual equipment_ 2m. The parents of the Ch||d, the gual’dlan or |egal custodian

(b) Among the factors which the court may consider in detcqf the child orif no parent, guardian or legal custodian is available
mining the interests gtistice under pafa) 2. bare any of the fel 0" the légal custodian is an agenoge individual whose presence
lowing: would contribute to the welfare and well-being of the child.

1. The childs chronological age, level of development 3m. One person designated by the attorney for the state and

. P provedby the court and one person designated by either the
\(jgf)kz)a;:llitzyetgbgﬁmﬁreemh.end the significance of the events and gngfendanbr the attorneyor the defendant and approved by the

2. The childs general physical and mental health. court,

. . I (3) (a) In a prosecution under%40.22involving a therapist
3t"t \tlvget.he.r ti|1e evetrllts a}blout "(‘j’h'cth the C?'E@‘f?t'w anda patient or client, evidence of the patigo¥ clients personal
constitutedcriminal or antisocial conauct agains Or &  or medical history is not admissible except if:

personwith whom the chilchad a close emotional relationship 1 The defend heari . ial and mak
and, if the conduct constituted a battesy a sexual assault, its . The defendant requests a hearing prior to trial and makes

durationand theextent of physical or emotional injury thereby2n ofer of proof of the relevancy of the evidence; and
caused. 2. The court finds that the evidenceétevant and that its pro

4. The childs custodial situation and the attitude of othepativevalue outweighs its prejudicial nature. -
householdnembers to the events about which the child will tes (b) The court shall limit the evidence admitted under (par

tify and to the underlying proceeding. to relevantevidence which pertains to specific information or
5. The child’s familial or emotional relationship to thoseXamplesf conduct. The cougorder shall specify the informa
involved in the underlying proceeding. tion or conduct that is admissible and no otbeidence of the

6. The childs behavior at or reaction to previous interview%?:fgjgegr clients personal or medicahistory may be

concerning the events involved. . ) L

7. Whether the child blames himself or herself for the events (€) Violation of the terms of the order is grounds foniatrial
involved or has ever been told by any person not to distiese; utdoes not prevent the retrial of the defgndant. o .
whetherthe childs priorreports to associates or authorities of the (3M) A court maynot exclude evidence in any criminal action
eventshave been disbelieved or not acted upon; and the hil@" traffic forfeiture action for violation of $346.63 (1)or (5), or
subjectivebelief regarding what consequences to himself or hét!ocal ordinance in conformity with 846.63 (1)or (5), on the
self, or persons with whom the chilths a close emotional rela ground that the evidence existedvwas obtained outside of this
tionship,will ensue from providing testimony state. _ _ _

8. Whether the child manifests bas manifested symptoms  (4) Uponthe motion of anyarty or its own motion, a court
associateavith posttraumatic stress disorder or other mental diglay order that any exhibit or evidenioe delivered to the party
orders,including, without limitation, reexperiencing the events©r the owner prior to the final determination of the action of pro
fear of their repetition, withdrawal, regression, guilt, anxietyceedingif all of the following requirements are met:
stresshightmares, enuresis, lack of self-esteem, mood changes(a) There is a written stipulation by all the parties agreeing to
compulsivebehaviors, school problems, delinquengntisocial theorder
behavior,phobias or changes in interpersonal relationships. (b) No party will be prejudiced by the order

9. The number of separate investigative, administrati (c) A complete photographic or othescord is made of any
judicial proceedings at whichhe childs testimony may be exhibitsor evidence so released.

required. _ _ (5) (a) In this subsection, “deoxyribonucleic acid profile”
(bm) If a court orders the testimony of a chilcb®taken under meansan analysis that uses the restriction fragment lepgjt
par.(a), the court shall do all of the following: morphismanalysis of deoxyribonucleic acid resulting in the iden

1. To the extent it is practical and subject t®82.10 (3) tification of an individuals patterned chemical structure of
schedulehe testimony on a date when the clsildcollection is geneticinformation.
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(b) In any criminal action or proceeding, the evidence of aICh;”etnfgettﬁ the admissilgjility Q(; bgomn_ghehqtround tthatlthte (}/it%tirptgid rmtd pw%
; i A e ieci ; erly identify the same was devoid of merit, whitreas stipulated that the child sai
: . - 8 . ey“could be"the ones she saWr her lack of certitude did not preclude admissibi
deoxyribonucleicacid profile is admissible to prove or disproveggy«could be'th he sator her lack of certitude did lude admissibil
the identity of any person if the party seeking to introduce ewty, but went to the weight the jury should give to testimony Howland v State,
denceof the profile complies with all of the following: 51 W (2d) 162, 186 NW (2d) 319. . ) 3
i . e . Thestate need not introduce evidence obafession until after defendant testifies
1. Notifies the Othef party in writing b_y mail at least 45 daygnd gives contradictory testimangmeen vState, 51 W (2d) 175, 186 NW (2d) 206.
beforethe date set for trial, or at any time if a date has notdmien Testimonyof an accomplice who waived her privilege is admissible even though
for trial. of the intent to introduce the evidence. shehad not been tried or granted immunigtate vWells, 51 W (2d) 477, 187 NW
' (2d) 328.
2. If the other party so requestsleast 30 days before the date wherecounsel fails to state the purpose of a question to which objection is sus
setfor trial, or at any time if a date has not been set for trial, prtBainekdoglg\rAclnigg)s gg;mlnggtﬁmliggf&os)uﬂ may exclude the evidence. State v
; i o ecker, \ .
VI.deS the other party Wlthln 15 days after receiving taquest Wherethe evidence was in conflict as to whether a substance found in defendant’
with all of the following: possession was heroin, the judg@nottake judicial notice of other sources without
a. Duplicates of actual autoradiographs generated. propernotice to the parties. StateBarnes, 52 W (2d) 82, 187 NW (2d) 845.
The rule that the asking of an improper question which is not answered is not
b. The laboratory protocols and procedures followed. groundfor reversal is especially true when the trial court instructiitiigo disregard
; ig ; suchquestions and to draw no inferences from them, for an instruction is presumed
¢. The identification Of_ e_aCh probe used. _toefface any possible prejudice which may have resulted from the asking of the ques
d. A statement describing the methodology of measuritign. Taylor v State, 52 W (2d) 453, 190 NW (2d) 208.
fragmentsize and match criteria. A witness for the defense could be impeadhegrior inconsistent statements to
. thedistrict attorney even though made in the course of plemibarg as to aelated
e. A statement setting forthe allele frequency and genotypesffense. Taylor v. State, 52 W (2d) 453, 190 NW (2d) 208.
datafor the appropriate data base used. Thetrial court did not err in failing to declare a mistrial becausestatement made
. . . by the prosecutor in closinggument, challenged as improper allegedly because he
(c) Notwithstanding pafb), the court magrant a continuance expressedhis opinion as to defendasiuilt, where it neither could be said that the
regarding the time limit under pébp) 2.to allow a party to provide statemenwas based on sources of information outside the record, nor expressed the
the required information prosecutor'sonviction as to what the evidence established. StMe@ee, 52 W
H'sto? Sup. Ct. Orde59 W.(Zd) R1, R7 (1973); Sup. Ct. OrdsT W (2d)585 (2d) 736, 190 NW (2d) 893.
istory: Sup. Ct. , ; Sup. Ct. Ory , i i i _ inat i
784(1975),1075 c. 184432 1979 c. 891981 C. 148.1, 2; 1983 a. 165449 1985 It is error for a trial court to restrict cross-examinatan accomplice who was
- ° grantedimmunity, but the conviction will not be reversed if the error was harmless.
a.275 1987 a. 33%.64; 1993 a. 1697, 227, 359, 1995 a. 4561997 a. 319 Statev. Schenk, 53 W (2d) 327, 193 NW (2d) 26.

 Testimonyof an oficer that a piece of clotfound at the bglary scene where forc  Generally,a witness may not be impeachedcofiateral matters, and what consti
ible entry was dected was similar to a coat worn by one of the defendants at the tifigasa collateral matter depends on the issues of the particular case snostiagce,
of his apprehension was admissiateinot objectionable because the coat and piecgytherthan the form, of theuestions asked on direct examination. MilleBtate,
of material were not produced.oik v. State, 45 W (2d) 550, 173 NW (2d) 693. 53\ (2d) 358, 192 NW (2d) 921.

Contradictorytestimony of diferent witnesses for the state doesmetessarily A defendant wheestifies in his own behalf may be recalled for the purpose of lay
cancelthe testimony and render it unfit as a basis for conviction, for determinatigqy a foundation for impeachment. Evidence that on a prior occasion defendant did
of credibility and the weight to be accorded conflicting testimony is propéuiye.  notwear glasses and that he had a gun similar to that described by the complainant
tion of the jury in the exercise of which the jury may accept or reject the inconsist@Ris admissible where it contradicted testimony of the defendant. Part@tate,
testimonyeven under the beyond-a-reasonable-doubt burden of proof. Embrgy\w (2d) 458, 192 NW (2d) 838.

State,46 W (2d) 151, 174 NW (2d) 521. . . Wherethe prosecutor stated in his opening remarks that defendant refused to be

An offer of proof must be made as a necessary condition precedent to reviewikyerprintedbut forgot to introduce testimony tihis efect, the error is cured by
the supreme court of any alleged error in éxelusion of evidence (because withoutproperinstructions. State. Wiew, 54 W (2d) 361, 195 NW (2d) 615.
suchan ofer there is no way to determine whether éixelusion was prejudicial). A geliberate failure to object farejudicial evidence at trial constitutes a binding
Statev. Moffett, 46 W (2d) 164, 174 NW (2d) 263. waiver Murray v State, 83 W (2d) 621, 266 NW (2d) 288 (1978).

Defendant'sconviction could not be impugned because the trial court permitted g igeli t for admission of testi f h tized wit It
the state in rebuttal to adduce testimony of witnesset® prior threats of the defen troGg: ﬁeén\?vs(gz) gé; :EIQSS'\IIC\);\W/ ((szt)esééngo(%é):;)lypno ized witness.  Statens

dantto shoot the victims, injuries ir]flict'ed upon the daughter as disclosed in mgdica ct of writing about sexual desires or activities was not itself prior “sexual con
recordsand the number of shots fired; such testimdiegrly rebutting defendast duct”. Victim’'s notes expressing sexual desard fantasies were, therefore, admis
disclaimerof intent and version of the incident, i.e., the accidental digetafthe 1o " State vvonesh. 135 W (2d) 477, 401 NW (2d) 170 (Ct. App. 1986).

weapon. _StaFe. \Watson_, 46 W (2d) 492, 175 N\W (.Zd) 244. - Erroneouslyadmitted and false testimony of victim that she wagiviat time of
A question is not leadirigit merely suggests a subject rather than a specific answte redassalt so pervasivelyfetted trial that issue of consent waally tried.
which may not be a true one. Evidence is relevant if it tends to prove a material ev. Penigar 139 W (2d) 569, 408 NW (2d) 28 (1987).

by connection with other facts. HicksState, 47 W (2d) 38, 176 NW (2d) 386. ’ ) : h

yChallengeto the admissibilityf items taken from d(efe)ndammotel roc()m )on the tSutb '(g) (®) (ralpt_a shlteld tli-iw)-g arf,twnn 2 ng rrow egggg{nsd elv zll%e\?\;: ezgf z;llziexual
groundthat the chain of custody was not properly established because a police degg Vll\KN %/Ztéc))rggéa |(ncatn An’;)p %8%] 0 alleged rape. ud, (2d) !
mentlaboratory chemist who examingte same was not present to testifyuld not : . N o ’ .
be sustainedinder uncontroverted proof that the condition of the exhibits had nw-'(-g('js)Ssegcé'Ozzioﬁswmég’é?tggsseéjfggg?n of powers doctrine. Statélitchell, 144
beenaltered by the chemistexamination, there was no unexplained or midgikg : N : e . . )
asto who had had custodsnd they were in substantially the same condition at the This section does not on its face violate constitutional right to present evidence, but
time of the chemisg examination as whewaken from defendarstroom. State.v May in particular circumstances violate right; to establish constitutional right to pres
McCarty,47 W (2d) 781, 177 NW (2d) 819. : : entotherwise excluded evidence, defendanst make dér of proof establishing 5

In a criminal trial it is not error to admit into evidence 2 guns carried bgaren Zeg:éo’{ﬁ/?/néé:)ogg%nzilgtggirform balancing test. Stafeulizzano, 155 W (2d) 633,

spirator even though that man was convicted of famsé not involving the guns and
defendantwas notconnected with the guns. Statdancock, 48 W (2d) 687, 180 courtmust be able to conclude fronfefof proof that reasonable person could infer

NW (2d) 517. that complainant made prior untruthful allegation; “allegationhég restricted to

In a prosecution of codefendants for armed robbery of a narcotic addict, where, ; ; ;
victim admitted injecting heroin into his arm about 72 hours before he testified, I gtfonsreported to police. StateDeSantis, 155 W (2d) 774, 456 NW (2d) 600

trial court properly denied defendants’ request that the witness display his arm in
presence®f the jury in an attempt to prove that the injection was more recent, and cor,
rectly ruled that the jury was unqualified to so determine but that the discovery soul aﬂg ’ A : ) ) .
might be required outside the presence of the jury before an expert competent to ?Ct'0”805-_03_ authorizing sanctions for failure to comply with court orders is
judgmentuponthe freshness of the needle marks made by the injection. EdwardgRPlIcableto criminal actions.” State Meyer 174 W(2d) 164, 496 NW (2d) 779 (Ct.
State,49 W (2d) 105, 181 NW (2d) 383. pp.1993). ) ) o .
A detectives$ opinion of a drug addistreputation for truth and veracity didt Sub. (2) requires exclusion of testimony of a victipossible prior sexuabnduct
qualify to prove such reputation in the community because it was based on 12 Va,:}gggoughwhere the alleged victim is an eight year old child physical evidence of
opinionsof persons who knew the addict, from which a community reputation cogigXualcontact may create amjust inference that the sexual contact was by sexual
notbe ascertained. EdwardsState, 49 W (2d) 105, 181 NW (2d) 383. assault. In Interes_t Of MI(_:hae| RB 175 W (2d) 713, 499 NW (2d) 641 (1993).
While witnesses may be questioned regarding their mental or physical conditiof] Natthe complaining witness in a sexual assault case had previously consented to
wheresuch mattersave bearing on their credibiligvidence that a witness was sub sexual intercourse has virtually no probative value regarding whether she consented
jectto epilepsydoes not warrant disregarding his testimony in the absence of showjfg€xual intercourse under use or threat of violence. Sthenannl79 W (2d)
whateffect the epilepsy had on his memoSturdevant \State, 49 W (2d) 142, 181 ;508 NW (2d) 54 (Ct. App. 1993). ) o o
NW (2d) 523. Whenthe state questioned an alleged rapist about the \satmative to lie it did
Evidenceof defendang expenditure of money shortly after adiary is properly not open the door for admissiaf evidence of prior acts of consensual sex. State v

f : Jackson216 W (2d) 646, 575 NW (2d) 475 (1998).
admitted. State vHeidelbach, 49 W (2d) 350, 182 NW (2d) 497. Evidenceregarding prior sexual assault by a 3rd party does not fall within one of

It is not error to give an instruction as to prior convictions festafig credibility ; ; ;
wherethe prior case was a misdemearidcKissick v State, 49 W (2d) 537, 182 NW w\?vszg%tci%/le?fgzgg)c‘) néulizzano test applied. State Dodson, 219 W (2d) 6580

(2d) 282.

An exception to the res gestae rule will admit statements by a child victim o ; : :
sexualassault to a parent 2 days latBertrang vState, 50 W (2d) 702, 184 NW (2d) 56?2'12 Seques”atlon of jurors. The court may diredhat

867. thejurors sworn be kept together or be permitted to separate. The

To admit evidence of prior untruthful allegations of sexual assault under @) (b)

ummaryjudgment does not apply to cases brought under the criminal State.
yndman, 170 W (2d) 198, 488 NW (2d)11(Ct. App. 1992).
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courtmay appoint an &€er of the court to keep the jurors togetheBY THE COURT....
andto prevent communication between the jurors and others.pate of Ofense....,
History: 1987 a. 731991 a. 39 -
Allowing jury to separate during its deliberations created rebuttable presumptBr%smCt Attomey""
of prejudice. State.\Halmo, 125 W (2d) 369, 371 NW (2d) 424 (Ct. App. 1985). Defense Attorney..
) o *Strike inapplicable paragraphs.
972.13 Judgment. (1) A judgment of conviction shall be gTaATE OF WISCONSIN
enteredupon a verdict of guilty bshe jury a finding of guilty by

the court in cases where a jury is waived, or a plea of guilty or no COUNtY
contest. In.... Court
(2) Exceptin cases where cB75is applicable, uponjadg ~ The State of Wéconsin
mentof conviction the court shall proceed under @A3. The vs.
courtmay adjourn the case from time to time for the purpose of (Name of defendant)
pronouncingsentence. Onthe.... day of...., ... (year), the district attorney appeared for

(3) A judgment of conviction shall set forth thkea, the ver thestate and the defendant appeared in persdiby... the defen
dict or finding, the adjudication and sentence, and a finding asdant'sattorney
the specific number of days for whictentence credit is to be  ypONALL THE FILES, RECORDS ANCPROCEEDINGS
grantedunder s973.155 If the defendant is acquitteddgment IT IS ADJUDGED That the defendant has been found not

shallbe entered accordingly . . ) guilty by the verdict of the jury (by the court) and is therefore
(4) Judgmentshall be in writing and signed by the judge oprdereddischaged forthwith.

clerk. . _ . Dated this.... day of...., ... (year)

(5) A copy of the judgment shall constitute authority for the gv THE coOURT...
sheriffto execme_the sentence. . NOTE: Sub. (6) is shown as affected by tie acts of the 1997 legislaterand

(6) The following forms may be used for judgments: asmerged by the evisor under s. 13.93 (2) (c).
STATE OF WISCONSIN (7) The department shall prescribe and furnish forms to the

County clerk of each county for usas judgments in cases where a defen

I Court dantis placed on probation or committed to thestody of the
n.... Lour _ departmenpursuant to ch€967t0 979.
The State of Wéconsin History: 1975 c. 39199, 1977 c. 353418 1979 c. 891983 a. 261438 538 1987

VS a.27; 1989 a. 311991 a. 391997 a. 250275, 283 s. 13.93 (2) (c).

) Thetrial court can on motion or on its own motion modify a criminal sentence if

....(Name of defendant) themotion is made within 90 days after sentencing. Prior cases overruled. The first

jud tshould not b ted; it should b ded. H te, 46V (2d) 93,
UPONALL THE FILES, RECORDS AND PROCEEDINGS, Jg{erishould not be vacated; it should be amended. Hatate, 46 (2d)

IT IS ADJUDGED That the defendant has been convicteda trial court must inform the defendant of ight to appeal. If it does not, the
uponthe defendans’ plea of guilty (not guilty and verdict of dg;endaﬂmay pursue a late appeal. Petersdbtate, 54 W (2d) 370, 195 NW (2d)

gunty) (nOt gu”ty and dmd.mg of gu".ty) .(no .ConteSt) on the.... Tr'1ecourt did not abuse its discretion in revoking probation, reinstating the prior
dayof...., .... (year)of the crime of.... in violation of s.....; and thesentenceand sentencing on 5 subsequefitrfes for a total cumulative sentente
courthaving askethe defendant whether the defendant has aryp years, where thfaggfg‘fg‘{‘e‘ *;i"v"?(g%‘;";‘ég‘" nfg?tﬁ\r/'\)/o(szzt)j Sg0. O1ouS derenee
th'.ng to state Why sentenshould nO_t be pronounced’ anc_i no suf Hayesv. State was not inten’ded to impose éjurisdictional limit on the power of
ficient grounds to the contrary being shown or appearing to thgourt to review a sentence. State ex reirmah v County Court, 54V (2d) 613,
court. 197NW (2d) 1.
; ; : Therequirement that a court inform the defendant ofigi to appeal applies only
*IT IS ADJUDGED That the defendant '_5 gu”ty as convu?teqo convictions after April 1, 1972. In re Applications of Maroney Kodz, 54 W
*IT IS ADJUDGED That the defendant is hereby committetd) 638, 196 NW (2d) 712.

to the Wisconsin state prisons (county jaiI of.... county) for an Following sentencing the trial court must not only advise defendant of his right to
. - appeal butilso advise defendant and his attorney of the obligation of trial counsel to
indeterminateerm of not more than..... continuerepresentation pending a decision as to appeal andotheil counsel is

*|IT 1S ADJUDGED That the defendant is ordered to serveagpointed.Whitmore v State, 56 W (2d) 706, 203 NW (2d) 56.

; ot ) ; Factorsrelevant to the appropriateness of the sentence discussekkr ¥ State,
bifurcated sentence consistingf .... year(s) of confinement in g5\ 54) 728, 202 Nw (2d) 897

prisonand .... months/years of extended supervision. A trial judge has no power to validly sentence with a mental reservation that he

*T IS ADJUDGED That the defendailstplaced in the inten Mightmodify the sentence within 90 days if defendant has profited from imprison
. . . . . ment,and he cannot change an imposed sentence unless new factors are present.
sive sanctions program subject to thieitations of section giate. Foellmi, 57 W (2d) 572, 205 NW (2d) 144.
973.032(3) of the Wsconsin Statutes and the followiegndi Claim the trial court lacked jurisdiction to impose sentence because it failed to
tions:.... enter judgment of convictioron the jurys verdict is not reviewable because it
. .., _involvesno jurisdictional question, and the construction of the statute was not raised
*IT 1S ADJUDGED That the defendant is hereby committesl, defendant in his motion for postconviction relief nor did defendant go back to the

to detention in (the defendasihlace of residence or place desigtzrizaI court for relief as a basis for an appeal. SaState, 63 W (2d) 92, 216 NW (2d)

natedby JUdge) for a term of not more tha.n"" o WhereWhitmore (56 W (2d) 706) instructions are given, defendargt show that
*IT 1S ADJUDGED That thelefendant is placed on lifetime failure to move for new trial constituted an unintentional waiver of rights. Thiesen
supervision by the department of corrections under sectiohState, 86 W (2d) 562, 273 NW (2d) 314 (1979).
938 6150f th eyWsconsiﬁ Statutes Seenote to 971.31, citing StateSmith, 113 W (2d) 497, 335 NW (2d) 376 (1983).
: : . . Judgmenentered by state court during pendency of rempradeedings in fed
*|IT IS ADJUDGEDThat the defendant is ordered to pay a finealcourt was void. State Cegielski, 124 W (2d) 13, 368 NW (2d) 628 (1985).
of $.... (and the costs of this action). Court'srefusal to poll jurors individually was reversible err@tate v\ojtale-

- wicz, 127 W (2d) 344, 379 NW (2d) 338 (Ct. App. 1985).
*IT IS ADJUDGED That the defendant pay restitution to.... Written judgment of convictioris not prerequisite to sentencing. StatBham,

*|IT IS ADJUDGED That the defendant is restricted indris 13\3\/\[’1\’ (2q)31, 4‘|)|3 NV;’ (Zfﬁ)jﬁ (1?187)- g i verdict and wih
. ere judge allowed voir dire after polling jury guilty verdict and where one
heruse of compu.ters a§ follows:.... . juror’s responses seriously undermined previous votgiiitfy, jury’s verdict was no
*The.... at.... is designated as the Reception Center to whigfyerunanimous, requiring new trial. StateCartagena, 140 W (28p, 409 NW

; i (2d) 386 (Ct. App. 1987).
the defendant shall be delivered by the sherif There is no error in noting dismissed deson a judgment of conviction. State

*IT IS ORDERED That the clerk delivarduplicate original v. Theriault, 187 W (2d) 125, 522 NW (2d) 254 (Ct. App. 1994).
of this judgment to the shefrifvho shall forthwith executéhe Therewas no impropriety in a trial cowstinclusion of its parole recommendation

sameand deliver it to the warden. i(ré?jAuggnEtht))f conviction. StateWhiteside, 205 W (2d) 677, 556 NW (2d) 443
Dated this.... day of...., .... (year) As to trafic cases, see note to 345.34, citing 63 ABgn. 328.
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972.14 Statements before sentencing. (1) In this see cludethe person who prepares the report from including anyinfor
tion: mationfor the court concerning the impact of a crime on the vic
(ag) “Crime considered at sentencing” means any crime fofm.
which the defendant was convicted and aegd-in crime, as  (2s) If the defendant is under 21 years of age, the persen pre
definedin s.973.20 (19) (k) paringthe presentence investigation report shaimpt to deter
(b) “Victim” has the meaning specified ing50.02 (4) minewhether the defendant has beetjudged delinquent under

(2) Before pronouncing sentence, the court shall ask tHd.48, 1993 stats., or cB38or has had a similar adjudication in
defendanthy sentence should not be pronounced upon him &y other state in the 4 years immediately preceding the date the
herand allow the district attornggtefense counsel and defendargriminal complaint relating to the presenfesfse was issueahd,
anopportunity to make a statement with respeeinpmatter rele  if so, shall include that information in the report.
vantto the sentence. In addition, if the defendant is under 21 yeaPOTE: Sub. (2s) is shown as affected by two acts of the 1997 legislatand
of age and if the court has not ordesepresentence investigation?sMe'9ed by the evisor under's. 13.93 (2) (¢).
unders.972.15 the court shall ask the defendant if he or she has (3) Thejudgemay conceal the identity of any person who- pro
been adjudged delinquemtder ch48, 1993 stats., or c38or  Videdinformation in the presentence investigation report.
hashada similar adjudication in any other state in the 4 years (4) After sentencing, unless otherwiaethorized under sub.
immediatelyprecedinghe date the criminal complaint relating to(5) or ordered by the court, the presentence investigation report
the present dense was issued. shallbe confidential and shall not be made availabkny person

NOTE: Sub. (2) is shown as affected by two acts of the 1997 legislatand  exceptupon specific authorization of the court.

* T;?Sd g):ez‘r::r;\llsr(jcgsgier:;: 3.Zi(nzt)e(:1)(':e the court shall inquire (5) The department may use the presentefm@stigation
P 9 ' q %portfor correctional programming, parole consideration or care

the district attorney whethehe or she has complied with s. P
: e and treatment of any person sentenced to imprisonment or the
971.095(2) and with sub(3) (b), whether any of the victims of 4 intensive sanctions program, placed on probation, released on

crime considered at sentencirggjuestedhotice of the date, time i )
andplace of the sentencing hearing and, if so, whethedigfect paroleor extended supervision or committed to the department
X ; derch. 51 or 971 or any other person in the custody of the

attorneyprovided to the victim notice of the date, time and plaéc{fnepartmenor for research purposes. The department may make

of the sentencing hearing. A >
3) (a) Before pronouncingentence, the court shall deterthe report available to otheagencies or persons to use for-pur
( P & ' posegelated to correctional programming, parole consideration,

g'&eavggg[zgtgr;}/gﬂ?oﬁg ggmte ﬁ?g%ﬂ%ﬁ%ﬁ%ﬁgﬁnﬂgﬁ careand treatment, or researcAny use of the report under this
. subsectioris subject to the following conditions:

ment,the court shall allow theictim to make a statement in court . .
or to submit a written statement to be read in court. The court may(@) If a reportis used or made available to use for research pur
allow any other person tmake or submit a statement under thifosesand the research involves personal contact with subjects, the

paragraph.Any statement under this paragraph must be releva@partmentagency or person conducting the research may use a
to the sentence. subjectonly with the written consent of the subject or the sulgject’

(b) After a conviction, if the district attorney knows of a victinfuthorizedrepresentative.
of a crime to be considered at sentencing, the district attorney sha{b) The department or the agency or person to whom the report
makea reasonable attempt to contact that person to inform him®made availablehall not disclose the name or any other identify
herof the right to make or providestatement under péa). Any ing characteristics of the subject, except for disclosure to appro
failure to comply with this paragraph is not a ground for an appgdlate staf members or employes of the department, agency or
of a judgment of conviction dor any court to reverse or modify personas necessary for purposes related to correctional pregram
ajudgment of conviction. ming, parole consideration, care and treatment, or research.
History: 1987 a. 271989 a. 311995 a. 771997 a. 73181, 205 s. 13.93 (2) (c). History: 1983 a. 1021987 a. 27227, 1991 a. 391993 a. 2131997 a. 73181,
Court's presentencing preparation and formulation of tentative sentence does#{# 283 s. 13.93 (2) (c).
denydefendans right to allocution asentencing. State Varnell, 153 W (2d) 334, Defendantwas not denied due process because thqudgk refused to order a
450NW (2d) 524 (Ct. App. 1989). psychiatricexamination and have a psychiatric evaluation included in the present
Theright under sub. (2) of a defendant to make a statement prior to sentencing épesreport. Hanson.\State, 48 W (2d) 203, 179 NW (2d) 909.
not apply to an extension of a placement under the intensive sanctions program. Statés not error forthe court to fail to order a presentence investigation, especially
v. Turner 200 W (2d) 168, 546 NW (2d) 880 (Ct. App. 1996). wherethe record contains much information as to the deferslhatkground and
Denialof the defendarg’right to speak at sentencing is harmless error where a léeiminal record. State.\8chilz, 50 W (2d) 395, 184 NW (2d) 134.
sentencavithout parole is mandatonftate vLindsey 203 W (2d) 423, 554 NW (2d)  section48.78 does not prevent a judge from examining reasfrtte department.
215(Ct. App. 1996). Restrictiverules of evidence do not apply to sentencing procedures. Hammill
State 52 W (2d) 18, 187 NW (2d) 792.
972.15 Presentence investigation. (1) After aconviction  Refusalto accept a recommendation of probation does not amount to an abuse of
the court may order a presentence investigation, except thatg etionwhere the evidence justified a severe sentence. SBuegher 53 W (2d)

t d loyef the department to conduct 192 NW (2d) 869.
courtmay order an emp wa € aepartment to conduct a pres If a presentenceeport is used by the trial court it must be part of the record; its

entencenvestigation only after a conviction for a felony absencas not error where defendant and counsel saw it and had a chance to correct
(2) Whena presentence investigation report has beegived it and where counsel approved the record without mduini¢gs inclusion. Chambers

‘ - v. State, 54 W (2d) 460, 195 NW (2d) 477.
the judge shall disclose the contents of the report tadgfen Failureto order and consider a presentence repardisan abuse of discretion.

dant's attorney and to the district attorney prior to sentencingyasv. State, 55 W (2d) 125, 197 NW (2d) 757.
Whenthe defendant isot represented by an attornthe contents it is errorfor the sentencing court to consider pre-Gault juvenile adjudications
hall iscl to th fendant. wherejuveniles were denied counsel, even toekient of showing a pattern of con
shallbe disclosed to the qe € .da duct. Stockwell v State, 59 W (2d) 21, 207 NW (2d) 883.
(2c) If the defendant is being sentenced undéi8.01and The presentencesport, consisting of information concerning defendapérson
he or she satisfies the criteria unde882.045 (2) (bpnd(c), the ality, social circumstances and general pattern of behavior—and a section entitied

person preparing the presentence investigation report sh#ipent's Impressions”—contained neither biased nor incompetent material where
H h . chreports arenot limited to evidence which is admissible in court, and defersdant’
includein the repqrt a recommendation as to Wheth,er the defégbort,although recommending imposition of a maximum term, contairegerial
dantshould be eligible for the challenge incarceration prograisth favorable and unfavorable as to defendagetheral pattern of behavicBtate
unders.302.045 v. Jackson, 69 W (2d) 266, 230 NW (2d) 832.
. . . . Consideratiorby the trial court of a presentence report prior to defersipleth of

(2m) The person preparing the presenteriogestigation guilty and hence in violation of (1), constituted at most harmless simoe the evil

reportshall make a reasonable attempt to cortfaetvictim to the statute is designed frevent—receipt by the judge of prejudicial information

determinethe economic, physical and psychologicéefof the while he is still considering the defendanguiltor innocence or presiding over a jury

. e . —cannotarise in the context of a guilty plea, especially where, as here, the trial
crimeon the victim. The person preparing the report may ask é&ﬂn had already assured itself of the voluntariness of the plea and the factual basis

appropriateperson for information. This subsection does not prer the crime. Rosada Btate, 70 W (2d) 280, 234 NW (2d) 69.
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Sentencingudge does not deny due process by considering pending criminal Alithough sub.(2s) requires a presentence report to include juvenile adjudications
chargesn determining sentenceScope of judicial inquiry prior to sentencing-dis thatare lesghan 3 years old it does not prohibit the inclusion and consideration of

cussed.Handel v State, 74 W (2d) 699, 247 NW (2d)171 adjudicationsvhich are more than 3 years old. Stat€rowe, 189 W (2d) 72, 525
Information gathered in course of presentence investigation may netdmed NW (2d) 291 (Ct. App. 1994).

attrial following withdrawal of guilty plea. State €rowell, 149 W (2d) 859440 Sub.(5) does not provide a defendant a means to obtair tier presentence

NW (2d) 348 (1989). report. This access is provided buybs. (2) and (4). State ex rel. Hildmmerman,

Defendantsippearing with or without counsel have due process right tgpread 196 W (2d) 419, 538 NW (2d) 608 (Ct. App. 1995).
entencenvestigation report prior to sentencing. Stat8kaf, 152 W (2d) 48, 447 Theuse in a ch. 980 sexfehder commitment of presentence reports from the

NW (2d) 84 (Ct. App. 1989). underlyingcriminal proceeding is not allowed under the sub. (5) provision for use of
Seenote to 974.06, citing State Mores, 158 W (2d) 636, 462 NW (2d) 899 (Ct.thereports for care and treatment, but allowing the stgtsychologist to use, and
App. 1990). allowing the ch. 980 jury to heahe reports is within the cowstiscretion under sub.

A public defender appointed as post conviction counsel is entitled to the preséf: State vZanelli, 212 W (2d) 358, 569 NW (2d) 301 (Ct. App. 1997).
enceinvestigation reporinder s. 967.06; access may not be restricted under sub. (4)lnsuring the accuracy of the presentence investigation report iftheonsin
Oliver v. Goulee, 179 W (2d) 376, 507 NW (2d) 145 (Ct. App. 1993). correctionalsystem. 1986 WLR 613.
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